
 

 

 

May 8, 2021 

 

The Honorable Louie Gohmert 

Chairman, The Congressional Justice for Warriors Caucus (Caucus),  

2267 Rayburn House Office Building 

Washington, D.C., 20515 

 

 Re: Military Justice – Two Legislative Proposals 

 

Dear Congressman Gohmert: 

 

 Please allow us to again extend our heartfelt thanks and gratitude for your determined and 

unyielding efforts to fight for our military personnel who have been wrongfully accused or 

illegally convicted of offenses under the Uniform Code of Military Justice (UCMJ). In particular, 

your hands on approach for our clients Clint Lorance (now in law school), John Hatley (now in 

Texas with his family), Dustin Heard (Raven 23) (at home with his family in Texas), and Calvin 

Gibbs (parole board forthcoming June 3, 2021) has not only achieved results against the odds, 

but also injected hope where there is often little. We are also appreciative of your hiring Derrick 

Miller to serve with you on the caucus.   

 

 As you know, a good part of our law practice involves protecting and defending service 

members when they encounter military justice officials. Former active-duty Judge Advocates, 

veterans of overseas deployments, Justice Department attorneys, and private practitioners, we 

have encountered two legal impediments to justice and fair play recently, each of which appears 

to be directly in line with the mission of the caucus. Below, we briefly state the problem then 

offer proposed solutions, which we respectfully request you consider sponsoring.  

 

 When a servicemember exhausts direct appeals of court-martial convictions before 

Article I military tribunals (e.g., Army Court of Criminal Appeals and Court of Appeals for the 

Armed Forces, 10 U.S.C. §§ 866, 867 respectively), there is available a “collateral attack” 

pursuant to separation of powers and checks and balances in the federal civilian judiciary, Article 

III courts. Title 28 U.S.C. §§ 2241 and 2243 authorize the federal civilian judiciary to entertain 

constitutional challenges to Article I military convictions and sentences and resolve the case as 

justice requires.  

 

 However, across the United States Courts of Appeal, the judiciary has interpreted these 

statutes very narrowly, in our estimation and experience, overly narrowly, resulting in Article III 

deference to the constitutional determinations of Article I tribunals (where there are no judges 

nominated, confirmed, appointed for life upon good behavior, and dedicated jurists, rather, 

military officers managing careers with little if any experience outside the military). 

Consequently, numbers of meritorious cases deserving of habeas corpus relief are affirmed 

because of this stringent standard of review called in the caselaw, “full and fair consideration.” 

That is, if the Article I system “fully and fairly” considered the constitutional issue, the Article 

III court will not reach the merits of the constitutional claim and adjudicate it de novo, rather, 

defer to the military tribunal. 
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 This, we believe, is an abdication of judicial responsibility as Article III jurists are the 

final arbiters of what the law is (Marbury v. Madison) and a disservice to our system of checks 

and balances leaving no meaningful review of constitutional questions by the experts.  

Representative examples of our ongoing legal challenges addressing this problem are attached in 

the Tenth Circuit briefings in Page v. Commandant and Santucci v. Commandant. Other cases 

before the lower district court are stayed pending resolution of both cases.  

 

 The solution, we propose, is amending 28 U.S.C. §§ 2241 and 2243 to direct Article III 

district courts to review constitutional questions of law, free from factual issues, and adjudicate 

whether military justice officials complied with the Constitution. The effect would be removing 

the judicially constructed deference to military justice officials on the question of constitutional 

compliance. In other words, we see no legitimate reason for jurists to defer to military officers on 

questions of the United States Constitution.  

 

 We do believe deference to military authorities has a continued place – for purely 

military offenses such as absence without leave, missing movement, disrespect, disobedience, 

failure to repair, misbehavior before the enemy, hazarding a vessel, and the like. However, when 

it comes to the supreme law of the land and sacrosanct individual liberties, we believe the 

American rule of law in the form of the United States Constitution does not vanish when a young 

person puts on his or her country’s uniform. 

 

 The second sweeping problem affecting thousands of military members involves the 

permanent nature of arrest entries into a person’s federal records (a practice known as “titling”) – 

when no actual arrest occurred, exacerbated by the military’s refusal to remove the inaccurate 

and false record, and the individual suffers negative consequences when applying for jobs, 

security clearances, government benefits, and educational opportunities, to state a few. Like the 

legal challenges we are marshalling through the federal civilian courts regarding the standard of 

judicial review for habeas challenges brought by military members discussed above, we are also 

contemplating legal challenges against this unconstitutional governmental overreach to harm its 

citizens without justification. But a legislative solution directing military officials to correct false 

entries appears viable. Attached please find a talking points paper outlining the problem and 

potential legislative solutions, as well as a recent NDAA that discussed the problem, but did not 

direct the military to correct the false entries.  

 

 Again, we thank you for your steadfast and patriotic support of our nation’s warriors and 

welcome the opportunity to brief you, your staff, and the caucus in person, by Zoom, Skype, or 

telephone. 

 

      Respectfully,  

 

       
Encl(s) 


